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WHAT IS A TRADE SECRET?
"Trade secret" means information, including a formula, pattern, compilation, program, device, method, technique, or process, that:

   (1) Derives independent economic value, actual or potential, from not being generally known to the public or to other persons who can obtain economic value from its disclosure or use; and

   (2) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
Cal Civ Code § 3426.1

EMPLOYEES, CUSTOMERS AND TRADE SECRETS
We first address Schlage's efforts to maintain the confidentiality of its trade secrets. "Reasonable efforts to maintain secrecy have been held to include advising employees of the existence of a trade secret, limiting access to a trade secret on 'need to know basis,' and controlling plant access."  Requiring employees to sign confidentiality agreements is a reasonable step to ensure secrecy.  Failure to have a customer sign a confidentiality agreement may lead to item losing its trade secret status.  The example here is Home Depot, who could have shown the material to other suppliers.

Whyte v. Schlage Lock Co., 101 Cal. App. 4th 1443  

COMMON TYPES OF TRADE SECRETS
Accepted as trade secrets:  “These categories identify Schlage's pricing, profit margins, costs of production, pricing concessions, promotional discounts, advertising allowances, volume rebates, marketing concessions, payment terms and rebate incentives.  Also included, These categories refer to the results of confidential marketing research; advertising and marketing strategy, plans, and techniques; and Schlage's five-year strategic plan.” 

Whyte v. Schlage Lock Co., 101 Cal. App. 4th 1443  

THE LAW ON NON-COMPETE AGREEMENTS
Except as provided in this chapter, every contract by which anyone is restrained from engaging in a lawful profession, trade, or business of any kind is to that extent void.
Cal Bus & Prof Code § 16600

Thus, an agreement by an employee or independent contractor not to compete with his employer after leaving that employment is void. (E.g., Gordon Termite Control v. Terrones (1978) 84 Cal.App.3d 176, 178 [148 Cal.Rptr. 310].)
Thus, covenants not to compete in contracts other than for either the sale of good will or dissolution of a partnership are void. (Ibid.) Moreover, when a contract creates an illegal restraint on trade, there is nothing that the parties can do that will in any way add to its validity. If the contract is void, it cannot be ratified either by right or by conduct. (South Bay Radiology Medical Associates v. Asher (1990) 219 Cal. App. 3d 1092, 220 Cal. App. 3d 1074, 1080 [269 Cal. Rptr. 15].) 
Kelton v. Stravinski, 138 Cal. App. 4th 941  (2006)
NON-COMPETE AGREEMENTS AND THE SALE OF A BUSINESS
Any person who sells the goodwill of a business, or any owner of a business entity selling or otherwise disposing of all of his or her ownership interest in the business entity, or any owner of a business entity that sells (a) all or substantially all of its operating assets together with the goodwill of the business entity, (b) all or substantially all of the operating assets of a division or a subsidiary of the business entity together with the goodwill of that division or subsidiary, or (c) all of the ownership interest of any subsidiary, may agree with the buyer to refrain from carrying on a similar business within a specified geographic area in which the business so sold, or that of the business entity, division, or subsidiary has been carried on, so long as the buyer, or any person deriving title to the goodwill or ownership interest from the buyer, carries on a like business therein.

For the purposes of this section, "business entity" means any partnership (including a limited partnership or a limited liability partnership), limited liability company, or corporation.

For the purposes of this section, "owner of a business entity" means any partner, in the case of a business entity that is a partnership (including a limited partnership or a limited liability partnership), or any member, in the case of a business entity that is a limited liability company, or any owner of capital stock, in the case of a business entity that is a corporation.

For the purposes of this section, "ownership interest" means a partnership interest, in the case of a business entity that is a partnership (including a limited partnership a limited liability partnership), a membership interest, in the case of a business entity that is a limited liability company, or a capital stockholder, in the case of a business entity that is a corporation.

For the purposes of this section, "subsidiary" means any business entity over which the selling business entity has voting control or from which the selling business entity has a right to receive a majority share of distributions upon dissolution or other liquidation of the business entity (or has both voting control and a right to receive these distributions.)

Cal Bus & Prof Code § 16601

(a) Any partner may, upon or in anticipation of any of the circumstances described in subdivision (b), agree that he or she will not carry on a similar business within a specified geographic area where the partnership business has been transacted, so long as any other member of the partnership, or any person deriving title to the business or its goodwill from any such other member of the partnership, carries on a like business therein.

(b) Subdivision (a) applies to either of the following circumstances:

 (1) A dissolution of the partnership.

 (2) Dissociation of the partner from the partnership.
Cal Bus & Prof Code § 16602

Any member may, upon or in anticipation of a dissolution of a limited liability company, agree that he or she or it will not carry on a similar business within a specified geographic area where the limited liability company business has been transacted, so long as any other member of the limited liability company, or any person deriving title to the business or its goodwill from any such other member of the limited liability company, carries on a like business therein.
Cal Bus & Prof Code § 16602.5
AN INEFFECTIVE SOLUTION
A noncompetition agreement is void, by virtue of the general proscription on contracts preventing anyone from engaging in a lawful profession, trade or business in Bus. & Prof. Code, § 16600, unless it is specifically authorized by Bus. & Prof. Code, § 16601 or § 16602. Although § 16601 by its terms permits any shareholder disposing of all his shares in a corporation to reach a noncompetition agreement with the buyer, the provision was intended to permit such agreements only when the transfer of all an owner's shares involved a substantial interest in the corporation, so that the good will of the corporation could be said to be transferred as well. An agreement made by defendant doctor at the inception of his association as an independent contractor with plaintiff medical corporation, under which defendant was required to buy a small percentage of the shares in the medical corporation (a transaction without economic advantage for defendant and without effect on the parties' professional relationship), to resell them to plaintiff when he left the group, and not to compete with plaintiff for three years, was a sham designed to invoke the protections of § 16601. It was thus void under § 16600 and unenforceable. Bosley Medical Group v Abramson (1984, 2nd Dist) 161 Cal App 3d 284, 207 Cal Rptr 477, 1985-1 CCH Trade Cases P 66331.


HOW TO GET AROUND PROHIBITION AND STILL PROTECT YOUR TRADE SECRETS.
However, an agreement by an employee not to engage in unfair competition is enforceable.  An agreement not to solicit the employer's customers may be enforceable only if it is designed to protect the employer's confidential, proprietary, or trade secret information. Thompson v Impaxx, Inc. (2003) 113 CA4th 1425, 7 CR3d 427.  To be effective, an unfair competition clause should proscribe only conduct amounting to unfair competition and be limited in duration, territory, and job description.
When a contract bars one from pursuing only a small or limited part of a trade or business, it will be upheld [see Boughton v. Socony Mobil Oil Co. (1964) 231 Cal. App. 2d 188, 192, 41 Cal. Rptr. 714 ], despite the statutory prohibition against noncompetition agreements contained in Business and Professions Code § 16600 . Thus, for example, an agreement by the holder of a license to manufacture a specific type of trailer not to continue to do so after termination of the contract was not void as in violation of Bus. & Prof. Code § 16600 because it only barred the former licensee from manufacturing those particular trailers [ King v. Gerold (1952) 109 Cal. App. 2d 316, 318, 240 P.2d 710 ].

Regardless of the enforceability of the noncompetition agreements, there is sufficient evidence establishing that Cotton misappropriated trade secrets; there remained an imminent threat of him using the trade secret information to solicit ReadyLink's employees and customers; and ReadyLink likely would suffer irreparable harm unless the injunction was granted. Under such circumstances, the injunction was proper. 
ReadyLink Healthcare v. Cotton, 126 Cal. App. 4th 1006 (2005)
Covenant not to compete during employment term  -  Probably are valid under certain limited circumstances.

SOME CAUTIONS, HOWEVER
However, terminating an employee for refusing to sign an employment agreement that contains an illegal noncompetition covenant is a violation of public policy, even if the agreement includes a severability provision that would preserve the enforceability of the remainder of the agreement [ D'Sa v. Playhut, Inc. (2000) 85 Cal. App. 4th 927, 929, 931-935, 102 Cal. Rptr. 2d 495
See Moss, Adams & Co. v Shilling (1986) 179 CA3d 124, 224 CR 456 (mailing announcements of opening of new accounting partnership not solicitation of customers).

OTHER ISSUES

The drafting attorney may wish to add a severability and partial invalidity provision to the noncompetition clause, stating that the covenant not to compete will be construed as a separate covenant for each city, county, or part of those cities and counties. Thus, if a court were to find that the covenant was invalid with respect to certain specified areas because the business was not ''carried on'' in those areas, the covenant could still be enforced with respect to the other specified areas

An employer who is concerned about the enforceability of a covenant not to compete after termination should consider using an agreement for consulting services for an employee with unusual skills or knowledge who is no longer willing or able to work full time. Hiring such an employee as a consultant may make economic sense if the employer can avoid lost profits or litigation expenses that may result from the employee starting a competing business or working for a competitor. An agreement to provide consulting services may also serve other purposes, such as providing an employee with deferred compensation, or it may serve as a form of severance. The specific duties and responsibilities under the consulting arrangement should be clearly defined. The desired form of the consulting agreement may vary, depending on whether the parties wish the consultant to assume the status of an employee or an independent contractor.

